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3 Date of Notification: November 4,2010 
4 Date of Last Response: January 10,2011 
5 Date Activated: January 28,2011 

rM 7 Expiration of Stetute 
O 8 of Limitations 
<M 9 Earliest: March 30,2015 
^ 10 Utest: October 13,2005 
^ 1 1 

12 COMPLAINANT: Democratic Party of Oregon 
0 13 
^ 14 RESPONDENTS: Jim Huffinan for Senate and Lisa Lisker, in her 

15 ofiidd capadty as treasurer 
16 James Huffinan 
17 Leslie Spencer 
18 
19 RELEVANT STATUTES 
20 AND REGULATIONS: 2 U.S.C. § 434(bX3)(E) 
21 2U.S.C.§441a(a)(l)(A) 
22 2U.S.C.§441a(f) 
23 11 C.F.R.§ 100.33 
24 llC.FJL§t04.3(d)(4) 
25 
26 INTERNAL REPORTS CHECKED: Disclosure Reports 
27 
28 FEDERAL AGENCIES CHECKED: None 
29 

30 L INTRODUCTION 

31 The complaint alleges that Jim Huffinan for Senate and Lisa Lisker, in her offidd 

32 capacity as treasurer C'Committee'̂ , reported the receipt of six loans totaling $1.35 million 

33 fiom Oregon's 2010 Republican Senate candidate James Huffinan's persond fiinds that 

34 were not fix>m his persond fimds. The diegation is based on Huffinan's persond 

35 disclosure stetemem filed with the U.S. Senate QVDS") that described the vdue of his 
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1 assete as between $565,003 and $1,115,000, the bdk of which were in a retirement fimd. 

2 According to the compldnt, ''[i]t is simply implausible that Mr. Huffinan had enough 

3 'personal fimds' to loan $1.35 million" to the Coinmittee, and ''[c]onsequently, some or dl 

4 of the $1.35 million in cash loans likely emanated from a source other than Mr. Huffinan's 

5 'persond fimds,'" resdtmg in the likelihood that the Committee accepted, and the source 

^ 6 of the fimds made, an excessive contribution. Complaint at 5. The complaint requeste that 

Q 7 the Commission investigate the violations, mcluding whether they were knowing and 
04 
^ 8 wiUfiil. Id. Thejoint response of ihe Comniittee, James Huffinan, and His wifo, Leslie 

^ 9 Spencer, concedes that severd of the loans shodd have been attributed to Spencer rather 
0 
^ 10 than Huffinan, aid states that the Conumttee is amending ite disclosure rqiorte to show the 
f i 

11 loans as having been made by Spencer. Response at 1. 

12 As discussed in more detail below, it appears that none of the loans came horn 

13 Huffinan's "persond fimds." Bank of the West was the source of one of the loans, in the 

14 amount of $50,000, and Leslie Spencer, Huffinan's spouse, was the source of the other five 

15 loans, totding $ 1.3 million. Since Spencer contributed $4,800 to her husband's campdgn 

16 on the same day that she made her second loan to the Committee, she made excessive 

17 contributions of $1.3 million to the Committee, which Huffinan and the Conunittee 

18 accqpted. Accordingly, we recommend that the Coinmission find reason to believe that 

19 Leslie Spencer violated 2 U.S.C. § 441 a(a), and the Committee and James Huffinan 

20 violated 2 U.S.C. § 441a(f). Since the Committee misreported all six loans and failed to 

21 file a Schedule C-1 disclosing Bank of the West as the source of one loan, we dso 

22 recommend that the Coinmission find reason to believe that the (Coinmittee violated 
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1 2 U.S.C. § 434(b)(3)(E) and 11 C.F.R. § 104.3(dX4). ' 

2 

3 n. FACTUAL SUMMARY 

4 The complaint alleges that between February 25,2010 and October 13,2010, the 

5 (Committee disclosed that Huffinan made six loans totaling $1.35 million fiom his 

jhni 6 '̂ persond fimds," but Huffinan reported on his PDS, attached to the coiiq)laint,tĥ ^ 
r-4 
0 7 persond assete consisted of a checking account vdued between $15,001 and $50,000, stock 
04 
^ 8 vdued between $50,001 and $100,000, and a retirement fimd vdued between $500,000 and 

^ 9 $1,000,000. Complaint at 1. The compldnt notes that Huffinan's PDS dso discloses that 
CD 
^ 10 his wife, Ledie Spencer, is the beneficiaiy of two trusts vdued at $6,478,878, in which 
^i 

11 Huffinan has no ownership interest.' Complaint at 2. Maintaining that it is'"implausible" 

12 that Huffinan had enough persond fimds to nmke some or all of the loans, the complaint 

13 alleges some or dl of the $ 1.35 million in loans origmated from another source, likely 

14 resdting in the Coinmittee accepting—and the actud source of the loans making—an 

15 excessive contribution. Compldnt at 5. 

16 A joint response was submitted on behalf of dl the respondente, and attached swom 

17 declarations fix>m Huffinan, Spencer, and the Committee's treasurer. According to the 

18 response, Huffinan and Spencer bdieved that Huffman codd loan the Comimttee up to the 

19 amount of his share of jointly owned property, regardless of the source of the fimds. /</. at 

20 2 and Exhibit 2, f 9. They estimated that amount, which excluded Spencer's trust fiuids^ to 

' According to the PDS, the trusts ait managsd by Fiduciaiy Trust Company International CFTCFOt 
and consist ofthe Leslie M. Spencer Trust, of which Spencer is the income beneficiaiy, and a Spencer 2005 
Family Trust, in which Spencer has an undivided one-diird interest Complaint, Exhibit A. 
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1 be approximately $2.3 million.̂  Id For five of the loans, however, instead of using 

2 Huffinan's individud or joint assete to make the loans, the couple used Spencer's FTCI 

3 trust account, which was solely in her name, to make $ 1.3 million of the loans because it 

4 was the most convement and accessible source, and because there was a secure transfer 

5 history between their joint account at Bank of the West and FTCI. Id at 2,3, and 6. 

^ 6 According to the Response, ''[t]he decidons that were made with respect to the source of 
04 
G 7 the loans were based solely on convemence and flexibility." Id at 6 and Exhibit 2, ̂  7. 
04 

8 The Response describes the transmittel of the $ 1.3 million in fimds originating firom 

KJ 9 Spencer's FTCI tnist account to the Committee for the five loans, and attaches sujsporting 
0 

^ 10 documentetion. See Exhibite 1 to 8. FTCI wired the fimds finom Spencer's trust account in 

11 the amounte of $50,000, $150,000 and $200,000 to Huffinan's and Spencer's joint account 

12 at Bank ofthe West on March 15,2010, April 8,2010, and Jdy 1,2010, that were used to 

13 fimd three loans of the same amounte disclosed by the Conimittee as fixmi Huffinan's 

14 peisond fimds on March 30,2010, March 31,2010, and June 30,2010, respectively. 

15 Response at 3. To fimd a fourth loan of $500,000 on September 14,2010, dso disclosed as 

16 fiom Huffinan's persond fimds. Spencer wired $500,000 firom her FTCI line of credit to 

17 the joim bank account on September 13,2010, and Huffinan then wired those fiinds to the 

18 Committee's account at Wachovia Bank the next day. Id. Findly, to fimd a fifih loan 

19 disclosed as firom the candidate's personal fimds on October 13,2010, Spencer wired 

20 $400,000 firom her FTCI line of credit directly to the Committee's account at Wachovia 

21 Bank to *'&cilitate the timing of a planned Committee advertisement." Response at 4. 
' The Response admits in retrospect tliat the estimate was too high because the estimated real mailcet 
value of their joint homes was sigmficantiy less Uian what they were later qppraised finr, and the estimate 
mcluded a propeity in Spencer's name alone. The Response states that the appropriate estimate would have 
been closer to $1,798,328. See Response at S and notes 4 and 5. 
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1 A sixth loan disclosed as firom Hufifinan's persond fimds did not originate firom 

2 Spencer's FTCI account. On February 25,2010, Huffinan and Spencer transferred $50,000 

3 fiom a pre-existing home eqmty line of credit account at Bank of the West, secured by then: 

4 jomtiy owned Oregon home, to thdr jomt account at the same bank. The same day, a 

5 check for $50,000 firom the joint account made payable to Jim Huffinan for Senate was 

m 6 deposited mto the campdgn account Response at 2. 
04 

0 7 m . LEGAL ANALYSIS 
04 

8 A. Excessive Contribution 

^ 9 The Act provides that no person shdl make contributions to any candidate and his 

Q 
^ 10 or her authorized politied committee with respect to any election for federd office which, 
H 

11 m the aggregate, exceed $2,400. 2 U.S.C. § 441a(a)(l)(A). No candidate or candidate 

12 committees shall knowingly accept any contribution or make any expenditure in violation 

13 of section 441a. 2 U.S.C. § 441a(f). The tenn "contribution" indudes any ''gifi, 

14 subscription, loan, advance, or deposit of money or anything of vdue made by any person 

15 for the puipose of influencing any dection fbr Federd office." 2 U.S.C. § 431 (8)(AXi). 

16 The Umted Stetes Supreme Court has upheld the constitutiondity of tiie Act's 

17 contribution limite as applied to members of a candidate's family. In Buckley v. Valeo, 

18 424 U.S. 1,51 n.57 (1976) CBucfiey"), tiie Court noted that tiie legislative history ofthe 

19 Act indicated that **[i]t is the intent of the conferees that members of the immediate fimiily 

20 of any candidate shall be subject to the contribution limitetions esteblished by this 

21 legislation.... The immediate family member would be pennitted merely to make 

22 contributions to the candidate in amounts not greater than $1,000 for each election 

23 involved, "citing to S. Conf Rep. No. 93-1237, p. 58 (1974), U.S. Code Cong. & Admm. 
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1 News 1974, p. 5627. According to Buckley, "[ajlthough the risk of improper influence is 

2 somewhat dimimshed in the case of large contributions from immediate family members, 

3 we cannot say that the danger is sufficientiy reduced to bar Congress from subjecting 

4 fiunily members to the same limitations as nonfamily contributors." 424 U.S. 1,53 n.59. In 

5 severd cases, the Commission has conciliated with respondente where family members 

qî  6 made excessive contributions to the candidate's campdgn. See, e.g., MUR 5348 (Condon); 
rM 
O 7 MUR 5334 (O'Giady); MUR 5429 (Weiner); and MUR 5138 (Ferguson). But see MUR 
rsi 
^ 8 5321 (Robert) and MUR 5724 (Feldkamp). 
sr 
^ 9 Federd candidates may make imlimited contributions from their "persond fimds" 
0 
^ 10 to their campdgns. 11 C.F.R. § 110.10. "Persond fiinds" indude (a) amounte derived 
^i 

11 from assete that, under applicable Stete law, at the time the individud became a candidate, 

12 the candidate had legd right of access to or control over, and with respect to which the 

13 candidate had legd and rightful titie or an eqdteble interest, (b) income recdved during the 

14 current election cycle, of the candidate, including sdary and other earned income firom 

15 bona fide employment; income from the candidate's stocks or other investments; bequeste 

16 to the candidate; income fiom truste established before the beginning of the dection cycle; 

17 income firom truste esteblished by bequest afier the beginning of the dection cycle of whidi 

18 the candidate is the beneficiary; gifts of a personal nalure that had been customarily 

19 received by the candidate prior to the beginning of the election cycle; and (c) amounts 

20 derived firom a portion of the assete that are owned jointiy by the candidate and the 

21 candidate's spouse. 11 C.F.R. § 100.33. 

22 Huffinan and Spencer do not claim that the $1.3 miUion in loans to the Comniittee 

23 that were funded from Spencer's FTCI accounts fell into any of the above categories such 
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1 that they can be deemed Huffinan's "persond funds." The Response stetes that, since their 

2 mauiage, Huffinan and Spencer have not considered the FTCI fiinds "any differentiy than 

3 money in their joint account," and have transferred funds fiom it to the joint account for 

4 "family purposes," including home renovations, car purchases, and family travel, as well as 

5 to pay federd and state taxes firom their joint returns and to deposit joint tax refunds. Id at 

6 7 and Exhibit 2,18. The Response admite, however, tiiat the couple understood that "ody 
rM 
Q 7 Ms. Spencer had access to the FTCI account and [they] did not consider these fimds when 
rM 
^ 8 estimating lAi. Huffinan's net worth." Id at 7. Thus, the couple's use of the funds in the 

^ 9 FTCI account as the source ofthe loans was not based on any belieflhat they were, in 
0 
04 10 redity, anything other than Spencer's solely owned fimds to which Huffinan had no 
rsl 

11 independent access. Nor do they contend now, with an understanding of the applicable 

12 laws, that using the FTCI funds was legdly pennisdble. To the contrary, Respondente 

13 have already begun to remedy thdr violations. On ite Post-Generd Rqport to the FEC, the 

14 Committee disclosed that Spencer made five of the loans, amended prior 2010 disdosure 

15 repoite accordingly, and Huffinan has contributed suffident persond fiinds to enable the 

16 Committee to make an initid, substantid refimd to Spencer. Id at 7. Specificdly, the 

17 response states Huffinan '*is making" a $967,270 contribution to the Conunittee, comprised 

18 of $787,270 firom Huffinan's interest in tiie vahie of the couple's two homes, $80,000 fiom 

19 the sde of his stock, and $100,000 from his TIAA-(CR£F account, in order to permit tiie 

20 Committee to refund loans derived firom the FTCI account. Id at 5-6. On February 11, 

21 2011, in response to a Request for Additiond Information, the Committee steted that it 
22 received a $940,000 contribution from Huffinan, it had refunded $1 million to Spencer, and 

23 expecte to fully refund her by May 2011. 
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1 B. Reporting 

2 The Act provides that each report shdl identify the person who makes a loan to the 

3 reporting coinmittee during the reporting period, together with the identification of any 

4 endorser or guarantor of such loan, and the date and amount or vdue of such loan. 

5 2 U.S.C. § 434(bX3)(E). When a candidate obtams a loan derived firom a home eqmty line 

^ 6 ofcredit for use m connection with the candidate's campdgn, the candidate's principd 
04 
O 1 campdgn coinmittee shdl disclose on Schedde C-1 to the report covering the period when 
rM 
1̂  8 the loan was obtdned, the date, amcamt, and interest rate of the loan, the name and address 

«T 9 of the lending institution, and the types and vdue of collaterd or other sources of 
0 

^ 10 repayment that secure the loan, advance, or line of credit, if any. 11 C.F.R. § 104.3(d)(4). 

11 The (Committee incorrectiy reported on ite 2010 April (Quarterly Report, 2010 Pre-

12 Primary Report, 2010 Jdy (Quarterly Report, 2010 October (Quarterly Report and 2010 Pre-

13 Generd Report that the six loans were firom Huffinan's persond funds. The Bank ofthe 

14 West was the source of the first loan, wiiich was m the amount of $50,000. For this loan, 

15 the (Committee shodd have filed a Schedule C-1 with the 2010 April (Quarterly Report, 

16 smce the loan was based on a home eqmty line of credit. With respect to the other five 

17 loans totding $1.3 million, the Committee shodd have disclosed them as from Spencer on 

18 the appropriate 2010 disclosure reports. 

19 The Committee has amended its 2010 April, July, and October Quasterly Reports, 

20 and the 2010 Pre-Generd Report to reflect on Schedule A and Schedde C that Spencer 

21 made contributions to the Committee in the fbrm of loans. The Committee dso amended 

22 ite 2010 Pre-Primary Report to reflect on Schedde C that Spencer made the loans, and filed 
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1 a Schedule C-1 with the amended 2010 April (Quarterly Report dong with a revised 

2 Schedde C to reflect that Bank of the West was the source of the first loan. 

3 Based on the above, we recommend that the Commission find reason to believe that 

4 Ledie Spencer violated 2 U.S.C. § 441(a) by making an excesdve contribution, and James 

5 Huffinan, and Jim Huffinan for Senate and Lisa Lisker, in her officid capacity as treasurer, 

0 6 violated 2 U.S.C. § 441 a(f) by accepting an excessive contribution. We dso recommend 
rM 
0 7 that the Commisdon find reason to believe that Jun Huffinan fbr Senate and Lisa Lisker, 
rM 
^ 8 in her officid capadty as treasurer, violated 2 U.S.C. § 434(b)(3)(E) and 11 C.F.R. 

^ 9 § l-04.3(d)(4) for failing to properly report $1.35 million in loans. 
O 

::! »o 
11 C. Knowing and Willful 

12 The coniplaint requeste that the Cominission investigate the dieged violations, 

13 including whether they were knowing and willfiil. Complaint at 5. To esteblish a knowing 

14 and willfiil violation, there must be knowledge that one is violating tiie kiw. See FEC v. 

15 John A. Dramesifor Congress Comm., 640 F. Supp. 985,987 (D.N.J. 1986). A knowing 

16 and willfid violation may be esteblished "by proof that the defendant acted ddiberately and 

17 with knowledge that the representation was &lse." U.S. v. Hopkins, 916 F.2d 207,214 

18 (5th Cir. 1990). A knowing and willful violation may be inferred "fiom the defendante' 

19 elaborate scheme for disguising" their actions. See id at 214-15. 

20 It appears that Huffinan and Spencer understood how to cdcdate the limite on the 

21 amount of loans Huffinan codd make to the Committee firom his persond and joint assete, 

22 but they did not understand that the loans had to be funded firom those assete as wdl. 

23 While they consdted Lisker, who confirmed their understanding of how to cdcdate the 
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1 limite on the amount of loans Huffinan codd make, they did not discuss with her the 

2 required source of the loans. See Dedarations of James Huffinan, Ledie Spencer and Lisa 

3 Lisker, attached to the Response. We have no contrary information suggesting that the 

4 Respondents intentionaUy made, accepted, or failed to properly report the loans. The 

5 Respondents did not attempt to "disgdse" the source of the loans as they are easily traced 

Q 6 to their sources, and Huffinan's PDS indicated that he did not have the persond or joint 

0 7 assete to make all the loans in issue. Accordingly, we do not recommend that the 
rM 

^ 8 Commission find that the Respondente' violations were knowing and willfiil. 

9 rv. DISCUSSION OF CONCIUATION AND riVIT. PF.NAT.TY 
sr 
o 
^ 10 
HI 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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3 

4 

5 

f f l 
O 7 
rM 
«-! 8 
f f l 
KJ " 

O 
rM 10 

11 

12 

13 V. RECOMMENDATIONS 

14 1. Find reason to believe that Jim Huffinan for Senate and Lisa Lisker, in her 
15 officid capacity as treasurer, violated 2 U.S.C. §§ 441a(f) and 2 U.S.C. 
16 § 434(b)(3)(E) and 11 C.F.R. § 104.3(d)(4). 
17 
18 2. Find reason to believe tiiat James Huffinan violated 2 U.S.C. § 441a(f). 
19 
20 3. Find reason to believe that Leslie Sjsencer violated 2 U.S.C. § 441a(a). 
21 
22 4. 
23 
24 
25 
26 5. 
27 
28 6. Approve the attached Factud and Legd Andysis. 
29 
30 
31 
32 
33 
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7. Approve the appropriate letter. 

Date Cliristopher Rughey 
Acting General Counsj 

21 
22 
23 
24 

iting General Counsd 

8 
9 Kathleen Guith 

10 Acting Associate General Counsel for 
11 Enforcement 

rn 12 
^ 13 
^ Id 
H 14 
KI 15 Acting Deputy Associate General Counsel 
^ 16 for Enforcement 
O 
04 

'ISus^n L. Lebeaux ' 

19 DelbertK.Rigsby ' 
20 Attomey 


